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3. Chibardun must allow the City 'to use poles, condui ts and

other structures free of charge (Section 13). In

contrast, the Rice Lake Code imposes no comparable

obligation upon GTE.

4. Chibardun must pay the City an "administrative fee" of

$10,000 for the drafting and processing of the License

Agreement (Section 14) and reimburse the City for "any

and all" costs the City incurs for review, inspection or

supervision of Chibardun' s activities under the Agreement

or under "any other ordinances" for which a permit fee

is not established. In contrast, GTE is subject only to

the minimal excavation fee (which appears to be ten

dollars) established under Section 6-2-3(b).

5. Chibardun must agree in advance to comply with any and

all provisions that might be included in any future Rice

Lake telecommunications ordinance, including any future

right-of-way occupancy fee provisions (Section 15). In

contrast, it is not clear whether such future ordinances

will apply, in whole or part, to GTE.

6. Chibardun must provide to the City an irrevocable letter

of credit in the amount of $50,000 to ensure performance

of all of Chibardun's obligations (Section 18). In

contrast, the Rice Lake Code requires no similar letters

of credit or performance bonds from GTE.

7. Chibardun must indemnify (Section 19) not only the City

but also a much broader group of City employees, agents,
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contractors and attorneys for a much broader range of

activities relating to subsequent operations as well as

construction, including claims resulting from their own

negligence or contributory negligence and alleged injury

from exposure to electromagnetic fields. In contrast,

Section 6-2-4 (c) (2) of the Rice Lake Code requires GTE

to indemnify the City only against claims resulting from

the negligence of GTE or GTE employees relating to the

construction.

8. Chibardun must satisfy far greater and more expensive

insurance obligations (Section 20) than those imposed

upon GTE by Section 6-2-3(cl:

Coverage Chibardun GTE
Bodily injury

Per person $500,000 $100,000
Per occurrence $1,000,000 $300,000

Property injury $1,000,000 $50,000

Umbrella liability $4,000,000 None

As a small company trying to enter the Rice Lake market to

compete with the entrenched telecommunications monopoly of the much

larger GTE, Chibardun already faces a formidable task. It simply

cannot succeed or survive if the City insists upon imposing

substantially more onerous and expensive regulatory and financial

obligations upon it than upon GTE. Such obligations not only

violate the "competitively neutral" and nondiscriminatory" criteria

of Section 253(c) of the Communication Act, but also "effectively

prohibit" Chibardun from providing telecommunications service in
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Rice Lake in violation of Section 253(a) thereof.

CONCLUSION

Section 253(d) of the Communications Act orders the Commission

to preempt the enforcement of any state or local statute, regu­

lation or legal requirement that violates Section 253(a). Here,

Chibardun has shown that the City's refusal to issue excavation

permits for the construction of its proposed Rice Lake telecommuni­

cations system has prevented it from offering telecommunications

services to Rice Lake businesses and residents during 1997-1998 and

potential future periods. In addition, the City has attempted to

force Chibardun to accept onerous regulatory and financial

conditions that exceed the scope of traditional right-of-way

regulation and that discriminate against Chibardun in favor of the

existing GTE monopoly.

Therefore, the Commission is requested to preempt the City:

(a) from insisting that Chibardun sign the City's proffered License

Agreement as a precondition for the City's grant of the excavation

permits which Chibardun needs to construct its proposed new Rice

Lake telecommunications facilities; (b) from enforcing Ordinance

No. 849, adopted August 26, 1997, to restrict the issuance of

excavation permits for the construction of telecommunications

facilities by newcomers attempting to compete with the existing

Rice Lake monopoly; (c) from adopting and enforcing any future

right-of-way ordinances placing larger fees and more onerous

conditions and restrictions upon entities seeking to furnish
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competitive telecommunications in Rice Lake; and (d) from otherwise

engaging In practices which impose anticompetitive and

discriminatory costs, delays and conditions upon Chibardun and

others trying to bring telecommunications competition to Rice Lake.

Respectfully submitted,
CHIBARDUN TELEPHONE COOPERATIVE, INC.
CTC TELCOM, INC.

(
By ,:"2_<- "l~._ .. ,-....\

Gerard J. Duffy
./

Their attorney

Blooston, Mordkofsky, Jackson
& Dickens

2120 L Street, N.W.
Washington, D.C. 20037
(202) 659-0830

Dated: October 10, 1997
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CHAPTER 2-STREETS AND SIDEWALKS

S 6-2-1
S 6-2-2
S 6-2-3
S 6·2,·4
S 6~2·5

S 6-2-6
S 6-2-7
S 6-2·8
S 6-2-9
S 6-2-10

SEC. 6·2·1

Removal of Rubbish and Din: From Sidewalks
Sidewalk:. Curb and Guuer Construction and Repair
Excavations of Streets, Alleys, Public. Ways and Grounds
Regulatio05 Governing EXj;avations and Openings
ObsttUCtioDS and Encroachments
Street Privilege Penn]!; Moving Buildings
Snow and lee Removal
Boulevard Areas
Vaults
Downspouts and Ea\les of Buildings Not to Drain on Sidewalks.

REMOVAL OF RUBBISH A..l\lD DIRT FROM SIDEWALKS.

No owner or occupant shall allow the sidewalk abutting on his premises to be littered.
with rubbish or dirt. If such owner or occupant shall refuse or fail to remove any such
rubbtsh or din when notified LO do so by the Common Council or Street Superintendent. the
Councilor Street Superintendent may cause the same to be done and report the cost thereof
to the Clerk-Treasurer who shall spread the cost Oil me tall' roll :IS a special tax against the
premises. ar such cost may be recovered in an acti.on against the owner ar occu.pant.

SEC.6-2-2 SIDEWALK, CURB AND GUTTER CONSTRUCTION AND REPAIR.

(a) UNSAFE SIDEWALKS. The Public Works Committee of the Common COU.I'lCil and
the Street Superintendent are hereby authorized [0 determine which sidcwaik..~ in the
City are unsafe. defective or insufficient and in need of repair or replacement and to
formulate an annual program for ordering such sidewalks to be re!,aired. rc~moved or
replaced.

(b) COST OF REPLACEMENT AND REPAIR. The ex.pense of r~maval, replacement or
repair of sidewalks shall be bo~ by the City and the property owner in accordance
with a fomwla to be adopted by the Common Council for each year of sidewalk
repair. It is the intention of thi~ Section to de!ermine the relative sharing of cost of
sidewalk repair between the property owner and the City on a yearly basis.

(c) SPECIAL ASSESSMENT. When the Council shall determine t.he cost sharing on the
sidewalk repair each year, the property owner may pay hi~ share or elect to have it
placed on the tax roll as a special assessment widl fOUT (4) :uunJ.3.I installments and
with interest as provided by law.

(d) PERMIT REQtnRED. No person shall hereafter lay, remove, replace or repair any
public sidewall< within the City unless he is under contract with the City to do such
work or has obtained a permit therefor from the Street Superintendent at lcas< Three
(3) days before wo.rk is proposed to be underuken. No fee shaH be charged for such
pennits.

4
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(C) CURB AND GUTTER. All the: toregoing provisions reiaring to replacemem and
repalr of sidewallcs shall be equally applicable to the replacement and repair of curh
and. gutter !hroughom the City. The present fonnula for new curb and gutter shall
rc:rnain the same.

(t) REPAIR AND REPLACEMENT OF DOWNTOWN SIDEWALKS. For purposes of
this Scc1l.on. downtown sidewalks consisl of any sidewalks on Main Street located
berween Mcss(.:ngcr Strcct and Humbird Sl~t. Whenever it is determined. pursuant
to SecrioD (a) hereinabove. that [h~ downtown sidewallcs are unsafe, defectiv~. or
insufficient a.nd in nc<'..d of repair or replacement., such sidewalks shall be replaced
with exposed aggregate composition materiaL It is the purpose of this section to
recognize thal [flc downtown sidewalks an: of a unique character; and to require that
such downtown sidewalk.s retain their unique character composition.

SEC.6-2-3 EXCAVATIONS OF STREETS. ALLEYS, ~U:6LIC WAYS AJ.~'D

GRO"L'NDS.
(a) PERMIT REQUIRED. No person, partnership or cmporation. or theIr agents or

employees or contractors, shall make or cause to be ~de any opening or excavation
in any public street, i'ublic alley, pUblic way, public ground, public sidewalk or City
oWlll:d. easement within the City of Rice Lake \\ithOUl a permit.

(h) EXCAVATION FEE. The fee schedule. as established by the Common Council. shall
be on file with the Street Superintendent.

(c) INSURANCE REQUIRED. A permil shall be issued only upon condition that ilie
applicant submit to the Building In.'lpeetor satisfactory written evidence that applicant
h.as in force and will maintain during the time the permit is in effect public liability
insurance of not Ies.o; than $100.000 per one pt:t"son. $300.000 for one accident and
property damage coverage of not less than $50,000.

(d) EXCAVATIONS.
(1) No person shall excavate upon any City land or on any pri\'ate land upon

which the City has an easemem for utility use without permission from the
Building Inspector. Complele plans of the area where the work is to be done
shall be furnished to the City Street Superintendent and to the Board of Public
Works or itS designee.

(2) No pennit shall be issued to any person u.nles5 the area [0 be utilized for th~

proposed work does not conflict with utility facilities.
(e) NOTICE OF EXCAVATlON. Any persOIl who shall cause any c.,'tcavatiOD to be mack

in aD)' street, alley wa.y or other public way in the City. shall, before refilling such
excavation. cause notice to be given to the Street Super~ut, or the Utility
Superintendent, or the City Clerk-Treasurer. and shall not begin to refill u.oril given
permission to refill by the official who was given noti~. When the excavation is
refilled a like notice shall be given to ODe ot the officials above named or a duly
authorized agent of such deparnnent or departments that the filling of the excavation
has been completed

(t) RES'LJRFACING. Restoration aoo resurfacing shall be done at the expense of the
pennit holde:-.

5



SEC.6-2-4 REGl:"'LATIONS GOVER."HNG EXCAVATIONS AL'ID OPENl'iGS.

(a) FROZEN GROUND. No opening~ in the streets, alleys, sidewalks or public ways
shall be permitted when the ground is frozen ~xcep( where it is deemed necessary by
the Street Superintendent or Utility Superin~ndt::nt.

(b) MANNER OF EXCAVATION. \\/hen opening any street surt".ace, alley way or ocher
public way. all material must be removed with the least inconv~nitmce to the pUblic,
and all such materials must be 50 placed that they will admit free passage of water
along, the gutt!::r. The backfUling must be compacted and all materials other than the
:surfacing material must all be pur back in the trench or trenches dug. Shca[hing must
be usea to prevent caving. When caving occurs. aU the street. surface th~s di~luroed

must be restored in the same manner as though it wert:: a rrench excavation.
(c) PROTECTION OF PUBLIC.

(1) Every opc:cing and excavation shall be enclosed with suffident barriers.
Sufficient. warning lights shaH be kept on from sunrise [0 sunset. Such lights
shall be spacetJ so as to give adequate warning of [he existence of the opening
and of piled excavated materials. One amber light [0 be placed at each end of
an opening and others to be pla\.:l:u at imervals not to exceed len (0) feet. No
open flame warning pots shall he used.. Except by special permission from the
Street Superintendent. no trench shall be excavated more than two hundred
fifty (250) feet in advance of pipe or conduit laying nor left unfilled more than
tive hundred (500) feet w~re pipe or conduit has been laid.

(2) All necessary precautions shall be taken to guard me public effectively from
acddent.~ or damage to ~ons or property through the period of the work.
Each person IDAking :such opening shall be held liable for all damages,
including costs incurred by the City in defending any action brought against it
for da.mages. as well as cost of any appeal, that may result from the neglect by
such person or his employees of <iny I.ll:cessary precaution againsc injury or
damage to persons, vehicle~ or property of any kind.

(d) REPLACING STREET SURFACE. In opening any public street. public alley, pUblic
sidewalk. public way, pUblic ea.~t, or pUblic ground, the paving materials sand.
gravel ana e3rth or other matcriai moved or penetrated and all surface monuments or
hubs mu..~l be removed and replaced as nearly as possib1.e in their original condition or
position and the same rela.tion to the remainder as before. Any excavated material
which in the opinion of the Street SUperintendent is nOt suitable for refUling shall be
replaced with approved backfill material. All :rubbish shall be immediately removed.
In refilling the opening, the earth must be compacted not more than four (4) iru;~ in
depth and each layer compacted, ramped or flushed to prevent after-settling. When the
sides of the trench will not stand perpendicuiar. sheathing and braces must be useo to
prevent caving. No timber, bracing, Lagging, sheathing or other lumber shall be left in
any trench.

(e) NOTICE. It shall be the duty of the permittee to notify the Street Superintendent aDd
all public and private individuals. firms and curporations a.ffected by the work to be
done at least twenty-four (24) hOUTS before such work. is to commem;e. 'The Stree(

6
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Supc:rintendent shall also be nociflW ar least four (4) hours prior to backfilling and or
restoring the surface.

(t) VALlDtTY OF PERMIT. linless the work. shaH be commenced within thirty nO)
days of the issuance of the permll. the permit shall be void, and a new permit must bt:
obtainec and an additional fee ~harged. The Street Superintendent may exl.t!nd the
lime limitarion for good cause.

(g) EMERGE.""'CY EXCAVATION. In the cvt:nl of an emergency any person, firm or
corporation, owning or controlling any sewer, gas main, water main, conduit or other
utility in or under any public street, alley easement, way or ground and his agents and
employees may take immediate proper emergency measures to remedy dangerotJ:)
Coooll1ons for the protection of property, life, health, OT safety without obtaining an
excavation permit. provided that such person fIrm or corporation shall apply f('Jf an
e-,::cavacLon permit not later than the ne:tt business day.

(h) EXCAVATION IN NEW STR.I;ETS LlMlTED. Wbenc...er lht: City detennines to
provide for the permanent improvement or repaving of any street, such determinauon
shall be made not less than thiny (30) days before the work of improvement or
repaving shall begin. Immediately after such determination, the Street Superintendent
~hal1 notify in writing each person, utillty, department or other agency owning or
controlling any sewe.r, water main. conduit or other utility in or under said street OT'

any real property abuning said street, that aU such excavation work in such street
must be completed within thirty (30) days. After such permanem imprOVement or
repav;ng, no permit shall be issued to open or excavate said ~(reet for a period of five
(5) years after the date of improvement or repaving unless in the opinion of the Board
of Public Works an emergency exi~ which makes it llbsolutely essential that the
permit be issued.

(i) EXCEPTION. The provisions of this Section shall DOt apply to excavation work done
under the direction of the Street Superintendent by City employees or contractors
perfonning work under COIl!r.lC{ with the City except that the safety precautions under
Subsection (c) hereof shall be complied with.

SEC. 6--2-5 OBSTRUCTIONS AND E."ICROACHMENTS.
(a) OBSTRUCTIONS AND nNCROACHMENTS PROHIBITED. No pe:son shall

encroach upon or in any way obstruct or encumber :my street, alley, sidewalk, public
grounds, or land dedicated to public use, or any pan thereof, or permit such
encroachmenr or encumbrance to be placed or remain on any public way adjoining the
premises of which he is r.h~ owner or OCCUP211t. except as provided in subsection (b).

(b) EXCEPTIONS. 'The prohibition of subsection (3) shall not apply to the following:
(1) Signs 01" clocks attached to buildings which projet."1 no more than six (6) feet

from the face of such building and wlUcil do not extend beloW any point ten
(10) feel above the sidewalk, street. or alley.

(2) Awnings which do not extend below any point seven \7) feet above the
street. sidewalk. or alley.

(3) Public utility encroacluuenLs July authorized by S[ate Law or by the Common
Council.

7
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/ [6-2·31 (a) :

_T FOR EXCA~A'ION OF STREETS, ALLEYS, PUBLIC WAYS AND GROUNDS. !
,: i r£l{mIT;J:~7()

,Excavation by { :1 Appllcanl l I City of Rice Lake . 1(;!J,5 - 9fJobUR./)112­
I

Name and Address (1)f Applicant (Parm'rtlee)
i

Le.rf ~L-I CO.
20 SOUlIH ,wi ,-SOIJ 11 V£

1?/~f L.AKe WI, 5'1 &tp ~
, ,

Street Address or ~ork AIea
I .

~r.l (.) rr- t-I tAl Eo s.. .,...
Telephooe Number i

Highway or Street .

SfJurWuJe. S T S/'.
Number of Excavations

Type or Excavations

(Jt..aw
Pro~osed l..and Use

(J~ n- c.. ~ fJt.>j{ ~ J:;. r:;)

Completion Date

of

•Zt 5 ~2~ i- S'S;?" '7'
Location of ExcavatiOn

rf.p t.S. el..( ~ide of S QJ.I L It W &:.$T SlreetJ.Avenuo / 1./ Q ft.
I

ithe Inter58clion of ....J and _. -', _
i '

L&gal description df Ina served So vT It tv G s.:c ST, S m ~ ode,
! I

I 'F d PIS • • ! Id .,. ~ 0 Ff.?i e: .,-
Description of !pr0P,OSed Ylork (Include special restrictions, inlersection clearances, other deta,,', and
r~fe'once skelChe3 which will be attached. .:

i,

I ,

·Nole: II the E)(~vation described above Is not completed by the "completion dale" speCifl,d or
condi.,tion UstQd under vondity of Permit in specifications, this permit Is null and voi~ and the
ExcavaLi n shan not be constructed unless aulhorlzed through a subsequent permit. '

. 1 _ !
Any Excavation s~<JU be constructed in accordance with all requiremenls printed on the auae~ed

specifications, anlD any special <:ondiliOO9 staled herein. The maintenance of the Excavation shall be the
responsibility of 'he applicanl.

I
I ,

issuance 01 this dermit shall no1 be construed as a waiver of the applicant's obligation to cortiply with
any more restrlctr8 requirements imposed by local ordinances. r

i

Date

PERMIT NU BER,~fROVE

~ I /190 i

Distribution: Original (white) tn City C'erl< $ A.St... PERMIT FEE $ iLQ,.00
Ct'l (~ary) to Appllcanl ~ (" P\iyalJle to Cler~Treas.
C py ~Inl<) to Street Department Ci1y or Rice Lake I /

Applicant 19_ a~1 .orited to proceed with such work in accordance with Steta of Wisconsin and Cityo~ ,-
. ~j

: '\ (J ')
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May 23, 1997

Mr. Rick Vergin
General Manager/Executive Vice president
Chibardun Telephone Cooperative, Inc.
110 North Second Avenue
P.O. box 164
Dallas, WI 54733

RE: City of Rice Lake

Office: [715] 234-7088
Direct Line: (7151 234-1010

FAX: [7151 234-6829

Dear Mr. Vergin:

I am writing in response to your May 2, 1997 letter to me regarding.
Chibardun Telephone Cooperativels (Chibardun) request for a cable
television franchise to serve the City of Rice Lake (City). I
would also like to address Chibardun I s request for the street
opening permits referenced in your May 21, 1997 letter (attached
hereto). The City understands that Chibardun would like to begin
construction of its facilities to provide both telecommunications
and cable television services in June 1997.

Cable Television Franchise

Regarding the cable television franchise, the City is concerned
that Chibardun intends to construct a cable television system
within the City I S rights-of-way without first obtaining a cable
television franchise. Under federal law, a cable operator does not
have the right to use the pUblic rights-of-way or easements until
it has been granted a franchise by the local franchising authority.
47 U.S.C. § 541(b)(1). It is the franchise that authorizes the
construction of a cable system over public rights-of-way and
through easements 47 U.S.C. § 541(a)(2). The same is true under
state law. Sec. 66.082(3)(b), Stats.

The City understands that portions of the telecommunications
network that Chibardun intends to install to provide
telecommunications services can also be used to provide cable
television service. The City is open to discussing the
construction issue with Chibardun and requests an explanation of
what portions of the cable system need to be built when the
telecommunications network is being constructed.

Before the City can act on Chibardun's request for a cable
television franchise, the City requires additional information. In
acting on a franchise request, the City has broad authority to
de~~r:rnine w~~ther he applicant can meet local neea~ and __.i.xl.t~~~_s­
and may establish the necessa ~1hse-requirements. Moreover I

the City may, among other things, "require adequate assurance that



the cable operator will provide adequate pUblic, educational, and\
governmental access channel capacity, facilities, or financial,
technical, or legal qualifications to provide cable service," 47
U.S.C. § 541(a)(4). The City cannot make these determinations on
the basis of the limited information Chibardun has submitted.
Accordingly, the City requests that Chibardun submit its proposal
for providing cable service in the City of Rice Lake and supply the
information requested on the "Initial Application Form" enclosed
with this letter.

construction of a Telecommunications Network

On May 20, 1997, Chibardun applied to the City for several street
opening permits to begin construction of a telecommunications
network for the provision of telecommunications services within the
City of Rice Lake. The City is now reviewing the permit requests
and intends to act on those requests in due course.

Chibardun should be aware that the City intends to develop and
adopt a telecommunications ordinance regulating the use of public
rights-of-way in the City by telecommunications service prOViders.
It is the City's intent that this ordinance would apply to
Chibardun with respect to the provision of telecommunications
service within the City. The ordinance will do the following: (1)
set out the terms and conditions governing the use of pUblic
rights-of-way; (2) require a right-of-way user to register with the
City and provide information regarding the user's intended
operation within the City; (3) impose insurance and indemnification
requirements; and (4) require the user to enter into a written
agreement to pay an occupancy fee designed to recover the cost of
regulation.

In the meantime f the City would like to negotiate a pennit and
license agreement with Chibardun, which would be sUbject to the
terms of the ordinance to be adopted later in the year. The
Agreement would grant a permit and license to Chibardun to occupy
and use the pUblic rights-of-way to construct, operate and maintain
a telecommunications network within the City. The Agreement would
also set out the terms and conditions accompanying that grant and
provide for the regUlations of construction, operation, maintenance
and use of the network. The City anticipates having a draft of the
Agreement prepared by the first week of June.

To aid the City in the development of such an agreement, the City
needs the following additional information from Chibardun: (1) a
description of the proposed network; (2) a construction timetable;
(3) a statement of the projected service dates; (4) a statement
regarding the nature of the telecommunications services to be
provided, operating territory, and proposed charges; (5) evidence
that Chibardun has obtained the requisite approvals from the Public
Service Commission of Wisconsin; and (6) a statement regarding the
need to negotiate an interconnection agreement with GTE.
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Letter to Mr. Vergin

The City looks forward to working with Chibardun. Please feel free
to call me if you have any questions.

Sincerely,

~
TY OF RICE LAKE( erikilc, 1.~

Curtis E. nyder
City Administrator

3



05-23-1g<:37 12:44PM FROM CHIBRRDUN lEL

INITIAL FRANCHISE APPLICATION

An application for an initial franchise should be filed with the
City Clerk and should contain the following information:

1. Name and Address of Applicant. The name and business address
of the applicant, date of application and signature of
applicant or appropriate corporate officer.

2. Technical Description. A technical description of the type of
cable system proposed.

3. Technical Statement. A statement from the applicant that its
proposed cable system and proposed services shall meet all
applicable municipal, state and federal requirements for cable
television systems.

4. Description of Proposed Operation. A general description of
the applicant's proposed operation in the City of Rice Lake,
including but not limited to business hours, operating staff,
maintenance procedures, management and marketing staff
complement and procedures, proposed line extension policy and
plans for interconnection to the City's existing and future
public access facilities.

5. Studies. A copy of any studies either performed or
commissioned by the applicant indicating the applicant's
likely penetration rates for service within the City of Rice
Lake, and a copy of any other studies regarding the
feasibility of the proposed cable system.

6. Construction Timetable r Estimate ( and Costs. A proposed
construction timetable, including proposed commencement and
completion dates, and indicating the time frames for the
provision of service to potential subscribers within the City
of rice Lake. A statement of estimated construction costs and
estimate number of miles of construction.

7. Schedule of Charges and Channel Line DR. A statement of the
applicant's proposed schedule of charges for cable services
and proposed channel line up.

8. Corporate Organization. A statement detailing the corporate
organization of the applicant, if anYI including the names and
addresses of its officers and directors and the number of
shares held by each officer and director.

9. Intra-Company Relationships. A statement describing all
intra-company relationships of the applicant I inclUding
parent, subsidiary or affiliated companies.

10. Agreements and Understandings. A statement setting forth all
agreements and understandings, whether written or oral l

existing between the applicant and any other person, firm,

1



group, association or corporation with respect to any
franchise to be forwarded to the applicant by the City of Rice
Lake and the proposed cable television system.

11. Financial Projection. A ten-year operations pro forma which
shall include the initial and continuing plant investment,
annual profit and loss statements detailing income and
expenses, annual balance sheets and annual levels of
subscriber penetration. Costs and revenues anticipated for
voluntary services shall, if presented, be incorporated in the
pro forma, but shall be separately identified in the pro
forma.

12. Existing franchises. Disclose the following information
regarding the applicant's existing franchises:

(a) Locations of all other franchises and the dates of ward
of each location;

(b) Estimated construction costs and estimated completion .
dates for each system;

(C) Estimated number of miles of construction and number of
miles completed in each system as the date of this
application;

(d) Date for completion of construction as promised in the
application for each system; and

(e) Schedule of rates and channel line ups.

13. Pending Franchises. Disclose the following information
regarding the applicant's pending franchise applications:

(a) Location of other franchise applications and date of
application for each system;

(b) Estimated dates of franchise awards;

(c) Estimated number of miles of construction; and

(d) Estimated construction costs.

14. Convictions. A statement as to whether the applicant or any
of its officers or directors or holders of five percent or
more of its voting stock has in the past ten years been
convicted of or has charges pending for any crime other than
a routine traffic offense and the disposition of each such
case.

2
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PERRY W. WOOFTER·

OF COUNSEL

SEAN A. AUSTIN

DIRECTOR OF ENGINEERING

COMMERCIAL RADIO

EUGENE MALISZEWSKYJ

DIRECTOR OF ENGINEERING

PRIVATE RADIO

May 23, 1997

(202) 659-0830

TELECOPIER: (202) 828-5568

LAW OFFICES
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Franklin P. Ferguson, Mayor
Curtis E. Snyder, City Administrator
City of Rice Lake
11 East Marshall Street
Rice Lake, Wisconsin 54868

Re: CTC-Telecom
Telecommunications Easements and CATV Franchise

Dear Mayor Ferguson and Mr. Snyder:

We are telecommunications counsel for CTC-Telecom (CTC) and
Chibardun Telephone Cooperative, Inc. (Chibardun). CTC has asked
us to review Mr. Snyder's letter of May 23, 1997 and the law
governing its entry into the Rice Lake market as a competing
provider of local exchange and cable television services. We are
writing this letter to set forth the legal rights and standards
which CTC hopes the City will recognize, and which CTC will pursue,
if necessary, before the Federal Communications Commission (FCC)
and the courts.

In brief, we believe that CTC has a right to same prompt grant
of the easements (or street opening permits) that GTE, Marcus Cable
and other utilities have historically received for construction of
their Rice Lake systems, and that such easements may not lawfully
be subjected to terms, conditions, occupancy fees and processing
delays procedures different and more onerous than those imposed
upon other local utilities. In addition, we believe that CTC has
a right to the prompt grant of a competing cable television
franchise, and that the imposition of unnecessary II studies, II

construction prohibitions and other regulatory delays constitute
an effective and unlawful denial of the competing franchise.
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CTC has been asked by Rice Lake residents to provide competing
telecommunications and CATV services in the City. It needs to
begin constructing its telecommunications and CATV facil~ties as
soon as possible if it is going to be able to enter the R~ce Lake
market during 1997. As you are well aware, Wisconsin's outdoor
construction season is short, and contracts need to be entered into
right now if CTC is going to be able to provide competing tele­
communications and CATV services this year. If CTC is forced to
delay commencement of its services well into 1998, its competitive
position will be substantially impaired and it may be forced to
reconsider its plans to serve Rice Lake.

Easement Issue

It is our understanding that the City historically has
promptly and routinely approved applications by utilities for
street opening permits or easements -- generally, rubber-stamping
them as granted on the very day of their filing or within a day or
two thereafter. Hence, Mr. Snyder's statement that the City is
"now reviewing" CTC's permit requests and will act on them "in due
course" is troubling because it applies a different standard to CTC
and implies further processing delays.

Even more troubling is Mr. Snyder's statement that the City
intends to develop a telecommunications ordinance regulating the
use of City rights-of-way by telecommunications service providers
(including the imposition of occupancy fees), and that the City
will require CTC to negotiate and enter a "permit and license
agreement" which would be subject to the ordinance to be adopted
later. CTC has been told by Mr. Snyder that these new arrangements
have come under consideration because CTC is coming to town. They
have not been imposed upon GTE, Marcus Cable or other utilities
when they entered the Rice Lake market. In fact, it appears that
the City may be intending to impose the new ordinance and permit/
license agreement only upon CTC, or that it may not be planning to
make these new provisions equally applicable to the existing
utilities.

Finally, Mr. Snyder's letter requests substantial information
regarding the operation, maintenance and use of CTC' s proposed
network -- for example, CTC's proposed telecommunications services
and charges, its receipt of requisite Wisconsin Public Service
Commission (WPSC) approvals, and the need for it to enter into
interconnection arrangements with GTE. These matters are within
the jurisdiction of the FCC and the WPSC, and have no obvious
relevance to the City's management of its rights-of-way. We are
concerned that these questions constitute attempts by the City to
impose prohibited barriers to CTC' s entry into the Rice Lake
market, and that they will further delay approval of the street
opening permits needed by CTC.
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Section 253(a) of the Communications Act (the Act) precludes
state and local governments from prohibiting (or from imposing
requirements which have the effect of proh~biting) the ability ~f

any entity to provide any interstate or ~ntrastate telecomrnun~­

cations service. Section 253(d) of the Act authorizes the FCC to
preempt state and local requirements that serve as barriers to
entry into telecommunications markets.

Section 253(c) of the Act recognizes the authority of state
and local governments to manage public rights-of-way. However,
Section 253(c) expressly requires states and localities to manage
pUblic rights-of-way in a competitively neutral and nondiscr~in­

atory manner; and allows them to impose occupancy fees and other
compensation requirements regarding such rights-of-way only if the
compensation is: (a) fair and reasonable; (b) competitively
neutral; (c) nondiscriminatory; and (d) publicly disclosed. In
Classic Telephone, Inc., 11 FCC Rcd 13082 (1996), the FCC stated
that the types of restrictions permitted by Section 253 (c) are
limited to matters such as: (1) regulating the time or location of
excavation to preserve effective traffic flow, prevent hazardous
road conditions, or minimize notice impacts; (2) requiring a
company to place its facilities underground (rather than overhead)
consistent with the requirements imposed on other utility
companies; (3) requiring a company to pay fees to recover an
appropriate share of increased street repair and paving costs that
result from repeated excavation; (4) enforcing local zoning
regulations; and (5) requiring a company to indemnify t~he local
government against claims of injury arising from the company 's
excavation.

Here, the City appears to be imposing requirements, procedures
and costs upon CTC that are different and far more onerous that
those applicable to its established telecommunications and CATV
competitors. Because it has sought to enter these markets at the
request of the people of Rice Lake, eTC does not know whether the
City intends to discriminate against it and impair its attempts to
compete, and (if so) why it has taken this course. However,
whether intended or not, the City'S present easement delays and
ordinance/agreement demands are competitively non-neutral and
discriminatory in violation of Sections 253(a) and 253(c) of the
Act. Moreover, the City I S inquiries regarding eTC's services,
rates, WPSC approvals and interconnection go beyond the limits of
its right-of-way jurisdiction, and look like the types of attempts
to impair or delay entry into a market that are prohibited by
Section 253 (a) .

We hope that the concerns of CTC and the City can be readily
and reasonably resolved; that CTC's requested easements can be
promptly issued on the same terms, conditions and timetables
enj oyed by existing Rice City utili ties; and that _ CTC will be
permi t ted to bring competitive telecommunications services and
rates to Rice Lake residents. However, if CTC's requested permits/
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easements are denied, delayed or impaired by onerous and ~iscrim­
inatory conditions or if CTC is forced to abide by ord~nances,

agreements and fees not equally applicable to other Rice Lake
utilities, CTC will have no choice but to initiate an FCC
preemption proceeding against the City.

Competitive CATV Franchise

It is our understanding that CTC has had extensive discussions
with the Rice Lake Cable Commission and City Council regarding its
request for a franchise for a competing CATV system. It is also
our understanding that CTC has agreed to accept a franchise sub­
stantially similar to Marcus Cable's existing 15 -year, nonexclusive
franchise; and that the only variation requested by CTC is a
clarification that it would be able to construct the full, city­
wide system over a reasonable three-year period. In the face of
legal threats from Marcus Cable, the City has refused to allow CTC
to present competitively-sensitive information regarding its
service and pricing plans pursuant to procedures designed to
preserve their confidentiality. Notwithstanding CTC's assertions
that substantial delays would impair the prospects for CATV
competition in Rice Lake, the City Council has earlier this month
referred the matter to a consultant for "further study." Finally,
Mr. Snyder's May 23, 1997 letter contains an "Initial Franchise
Application" which CTC was, for the first time, asked to complete.
We have only had a brief time to review this "application," but
note that it appears to be a new document that Marcus Cable was
never required to file and that was never previously furnished or
mentioned to CTC.

We are pleased that Mr. Snyder's May 23, 1997 letter indicates
a willingness to discuss the construction of CTC's proposed cable
television system at the same time as its proposed telecommuni­
cations system. We note that the FCC has held that Section 621(b)
of the Act allows pre- franchise CATV construction so long as a
franchise is received prior to commencement of CATV operations.
New Ulm Telecom. Inc., 10 FCC Rcd 2705 (Corom. Carr. Bur. 1995).
Moreover, we believe that the City and its residents would not want
to suffer the inconvenience of having rights-of-way excavated two
times within relatively close proximity of each other with respect
to the eTC project.

Section 621(a) (1) of the Act mandates non-exclusive cable
franchises, and strictly limits the right of local authorities to
reject franchise applications by competing cable operators. While
local franchising authorities have limited rights to reject sham
applications from entities attempting to extort "greenmail" from
existing cable operators via overbuild threats, they must grant
competing franchises to bona fide applicants which provide reason­
able assurances of their ability to furnish cable service and which
promise to supply adequate public, educational and governmental
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access (PEG) facilities. Where the applicant is an experienced
cable operator (like CTC) with a record of providing adequate cable
service to other communities, franchising authorities may not
lawfully deny or delay action upon its application for a competing
CATV franchise.

Specifically, Section 621(a) (1) declares that "a franchising
authority may not grant an exclusive franchise and may not
unreasonably refuse to award an additional competitive franchise."
Section 635(a) of the Act allows prospective cable operators denied
competing franchises to pursue judicial and equitable relief
against franchise authorities in federal or state court.

Section 621(a) (4) of the Act specifies the matters which a
franchising authority may consider in awarding a competing cable
franchise. The franchising authority:

(A) shall allow the applicant's cable system a reasonable
period of time to become capable of providing cable service
to all households in the franchise areaj

(B) may require adequate assurance that the cable operator
will provide adequate pUblic, educational, and governmental
access channel capacity, facilities, or financial support; and

(C) may require adequate assurance that the cable operator
has the financial, technical, or legal qualifications to
provide cable service.

The (B) and (C) limitations were added by the 1992 Cable Act
to permit franchising authorities to deny obvious "greenmail"
applications. The legislative history of Section 621(a) indicates:

The Committee further notes the existence of "greenmail"
as an impediment to the number of secondary cable systems.
In a "greenmail" scenario, the aim of the overbuilder is not
to build and run a competing system but to receive paYment
from the existing operator in exchange for exiting the market.
Thirty percent of the overbuild franchises awarded are never
built because the incumbent operator agrees to buy the
overbuilder out before it goes into operation. The Committee
notes its disapproval of such "greenmail" practices because
they are harmful to legitimate cable operators, and,
ultimately, to consumers, who lose the potential benefits of
competition and whose cable rates may be affected by the cable
operator's paYment to the "greenmailer." House Report 102­
628 (102d Congress, 2d Session) r p. 45.

Where there is no evidence or likelihood of a "greenmail"
attempt, Section 621(a) requires local authorities to grant non­
exclusive, competitive franchises to all bona fide applicants; and
to let the marketplace determine the economic success of competing



6

operators. Put simply, where residents of a cormnunity have a
choice of two or more CATV operators, the franchising authority
has no need to regulate CATV service or rates, or to engage in
lengthy studies of the proposed services and rates of new
competitors. In fact, Section 623 of the Act prohibits federal or
local rate regulation where effective competition exists; and will
preclude City and FCC rate regulation of CTC (from the outset) and
of Marcus Cable (as soon as CTC serves 15 percent of Rice Lake's
households) .

Where an applicant has a record of constructing and operating
CATV facilities in other communities and of providing adequate CATV
service and PEG facilities in other communities, there are no
reasonable grounds upon which a franchising authority can refuse
to award (or unreasonably delay award of) a competing franchise.
Here, the City can readily determine from the Chibardun-CTC
organization I s existing CATV operations that CTC possesses the
financial, technical, or legal qualifications to provide adequate
cable service and PEG facilities in Rice Lake, and that CTC is a
bona fide operator rather than a "greenmailer." Given that Marcus
Cable holds a nonexclusive franchise and that the Act mandates the
grant of competitive franchises, it is neither necessary nor lawful
for the City to delay the onset of CATV competition for months or
years while its consultant "studies" the matter.

Marcus Cable's protests appear to be a transparent attempt to
delay or prevent CATV competition, and the loss of a large portion
of i t.s dissatisfied Rice Lake customers. Whereas the public
disclosure of service and rate plans by competing applicants was
appropriate during the period when the City was considering the
award of the first Rice Lake CATV franchise, the public disclosure
of CTC's plans at this time would give Marcus Cable a substantial
competitive advantage and headstart during the period that CTC is
obtaining its franchise and constructing its system. Marcus
Cable's "concern" regarding the potential for cross-subsidization
of CTC I s CATV operations by its "monopoly" telephone operations are
wholly spurious, because: (a) CTC's Rice Lake telephone operations
will not be a monopoly able to increase the rates of "captive"
telephone ratepayers at will, but rather will be competing with the
established services of the much-larger GTE; and (b) CTC is
required by the FCC, the WPSC and the Rural Utilities Service to
keep separate the revenues and costs of its telephone and CATV
operations. Marcus Cable's request for concurrent franchises would
permit competitors to enter the market on equivalent terms only
every fifteen years when its own franchise came up for renewal.
Finally, Marcus Cable's opposition to CTC's proposed three-year
construction period disregards the facts that its predecessor WFRV
Television, Inc. did not build its CATV system in a day, and that
Section 621(a) (4) of the Act gives cable operators a "reasonable
period of time to become capable of providing cable service to all
households in the franchise area."
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CTC believes that the City has more than sufficient
information at this time to grant its requested competing CATV
franchise, and that a prompt grant will not only comply wi tl:
federal law but also bring Rice Lake residents the serVice and
pricing benefits of a competitive CATV market at an early date.
If the requested competing franchise is denied or continues to be
unreasonably delayed, eTC will pursue judicial and equitable relief
in federal or state court.

If you have any questions regarding this matter, please feel
free to contact me.

cc: Members of Rice Lake City Council
Curtis E. Snyder, City Administrator
Herman Friess, City Attorney
William M. Conley, Esq.


